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Executive Summary

This Road Map for TelecommunicationsPolicy seeks nothing less than the complete
eradication ofracial discriminaion and its present effects from the nation® most influential and
important indusries Dmass media and telecommunications Here are MM TC® major
recommendaions

Restore and Expand the Tax Certificate Policy. Thetax certificate policy did more to
advance minority broadcast ownership than any other policy in the history of the FCC. Snce the
program@ repeal in 1995 minority media ownership ha stagnated. MM TC suppots legislation
tha would restore the tax certificate policy and extend it to telecommunications

RemoveMarket Entry Barriersin the Communications Act. Several provisionsof
the Communications Act undemine the FCC@ mandate to foser diversity in media and
telecommunications Provisionson localism (Section 3070)), designaed entities (Section
309()), foreign ownership (Section 3106)(4)) and EEO (Sections334 and 634) should be
clarified and revised to promote diversity.

Authorize the Federal Trade Commission to Prohibit Radal Discrimination in
Advertising Placement and Terms. The Federal Trade Commission Act (FTC ActQ does not
specifically prohibit discrimination in commerce. Advertisers routindy discriminae agans
minority-owned radio and television gationsin the placement and terms of advertising.
Congress should revise the FTC Act to prohibit discrimingionin advertising placement and
terms and enable the FTC to assist the FCC in ending alvertising discrimindion in broadcasting.

Reauthorize the Telecommunications Development Fund. The Telecommunications
Fund ('DFQ provided much-needed loansto amall busnesses, paticularly busnesses owned
by minoiities and women. However, TDF has notbeen reauthorized. TDF should be
reauthorized and fundel with auction pioceeds rather than olely from interest derived from
auction upfont payments.

Relax Third Adjacent Channel LPEM Restrictions. Engineering dudies have
conduded that Lower Power FM (Q.PFMQ stations cause minimal interference to full power
FM dations Sill, Congress has notremoved the separation requirements which prevent
broadcasters from operating LPFM stationson tird adjacent channds. Congress should relax
these restrictionsto promote new entrantsQaccess to gpectrum.
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Hold an Annual Diversity Census. The FCC does not currently collect annud
statistical diversity data, even thoughit is empowered and certainly capable of doing .
Congress should direct the FCC to mllect annud daa on EEO, procurement, transactionsand
advertising.

Establish Universal K-12 Media, Telecom and Internet Literacy Education. Asa
group, mnornty students are undeprepared to compete in the digital economy. The nunber of
black and Hispanic students who gecidize in sience, technology, engineering and methematics
(GBTEMQ has tumbled. MM TC recommendsuniversal, K-12 telecom, media and Internet
literacy education.

Expand the E-Rate to Apply to Teacher Training. The E-Rate Program provides
affordable telecom access to schools and libraries, especialy thos located in rura and
econonically disadventaged areas. While the E-Rate Program has been indispensable in making
Internet access available to 100%of the nation® schools, 94%of individud dassrooms and 98%
of publc libraries, it should beexpanded to ensure tha teachers are trained to teach others to use
media, telecom and Interne technologies.

Authorize Sufficient USF Support for Broadband, Lifeline/L inkup and Rural
Telemedicine. The Universal Service Fund QUSFQ has been integral to ensuring
telecommunicationsservice to rura and inna city communities. It should beagiven tha USF
would dso gply to broadband. MMTC adso recommendstha the USF@ LifelingLinkup and
Rural Telemedicine programs befully funded and tha Lifeling/Linkup beextendad to indude
broadband service.

Underwrite Multilingual Emergency Broadcaging. The Emergency Alert System
(GEASQ is essentia for relaying aitical emergency information & the state and local levels.
Currently, thereis no bakup g/stem to provide multilingud communicationsif an emergency
takes down theonly local only gation in awiddy spoken language. Congress should provide a
modest gppropriation o enable broadcasters to provide multilingud service in energencies.

Reinstate the Telecommunications Development Fund. The Telecommunications
Oppottunity Program (OrOPQ was administered by the Nationd Telecommunicationsand
Information Administration (NTIAQ to introduce digital gpplicationsin undeserved aress.
Although TOP was extremely successful, the Bush administration ended the program. MMTC
propoges tha Congress reauthorize TOP as a means of clogng therace- and income-based digital
divide

ApproveKey Pending Proposals in the Broadcas Diversity Order. The FCC
recently soughtcomment on twelve diversity proposals introducd in its Broadcast and Diversity
Order. MMTC recommendstha the Commission adoptadl of the proposls, paticularly those
calling for share-times for HD radio and DTV sub-channds, sructural rule waivers for creating
incubaor programs, opening AM spectrum to promote move-ins mug-carry for Class A LPTV
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stationsthat provide extensve local and nrultilingud programming, reallocation of TV Channds
5 and 6 or FM service, Minority/Female Impact Statements resulting from review of major
applicationsand poposd, and development of a conditutiondly sugainable, race-conious
eligible entity ddinition.

Extend the EEO, Procurement, Advertising Nondiscrimination and Transacional
Nondiscrimination Rulesto all FCC Regulatees. Platform neutrality is asgnaure regulatory
god, butthe Commission does notfollow platform neutrality when it comesto avil rights. EEO
rules are enforced for broadcasting and cable but not wireline and wireless; procurement rules
apply only to cable, and rransactiond and advertising nondscrimination rules gpply only to
broadcasting. The Commission hould gpply dl of its civil rights policies and mles across dl
indugries within its regulatory authority.

Firmly Reject A La Carte Mandates. A lacarte cable channd mandaes would cause
significant harm to minority- and women-owned media entrepreneurs, whose channds would
never find thar audiences withouttiered packaging and the attendant channel surfing. Many
studies demongrate tha ala carte® would result in greater costs and decreased diversity.

Reform the Designated Entity Program. The Designaed Entity program for telecom
entrepreneurs is broken and requires top o botom reform. Large incumbents have exploited a
system that was origindly intended for undeserved entrepreneurs seeking capital. Necessary
reforms induderedefining the types of relationshipsthat conditute fraud, pre-auction review of
applicantsOqudifications increased weights for bidding aedits, restoration of the Five-Y ear
Hold Rule, and relaxation on kase and resale and wholesale restrictionson designaed entities.

Enhance EEO Enforcement. The Commission® EEO enforcement has dwindled to a
shadow of its former self. Thanksto FCC neglect of word of mouth recruitment from
homogeneousworkplaces, minority employment in radio journdism has fallen essentially to zero
except a minority-owned and Yanish language stations The Commission oughtto dramatically
improve EEO enforcement in broadcasting and in all FCC-regulated indugries.

Learn the Fads Regarding Measurement of Minority Radio Audiences. The
Commission shoud examinetheimpact of the Portable People Meter (PPMQ on he
measurement of minority radio listenership. It gopears tha current PPM research methodobgy
results in aseriousundestatement of the extent and intengty of minority radio listenership, thus
frusrating the Commission® ability to promote ownership diversity.

Appoint Fulltime Nondiscrimination Compliance Officers. MMTC proposes tha the
Commission gpoint fulltime compliance officers who would enforce both the Broadcast
Advertising Nondiscriminaion Rule tha took dfect on duly 15, 2008, ad the 1993 Gble
Supplier Diversity Rule.
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Strengthen the Federal Advertising Diversity Initiative. President Clinton® 2000
Executive Order 13170 equired federal dgoartments tha purchase advertising o subdantially
utilize minority media. The present administration ha largdy disregarded the Executive Order,
and federa advertising in minority mediais spase. A new administration $hould reissue and
strengthen the Executive Order.

Direct FEMA, NWS and NOAA to Provide Multilingual Emergency Services.
Emergency communicationsis only as strong a its weakest link; thus broadcastersCability to
provide multilingud notficationsof emergendes and piovide deailed life-saving information is
only as good & the multilingud capabilities of first responde offices. The President should
direct FEMA, NWS and NOAA to budgé for and provide multilingud services to broadcasters
in emergendes.

Select a Diverse Array of FCC Commissioners and Telecom Policy Officials. Asthe
agency vested with ovasight of indugries tha serve as cugodiansfor the First Amendment, the
FCC oughtto dways look like America, as the agency did from 1972 b 2005. MMTC has
created aTask Force on Federal Staffing to oollect and review the resumes of highly qudified
candidaes for senior telecommunicationspolicy postionstha may become available in the
forthcoming administration.

Establish a Blue Ribbon Commission to Consider FCC Reform and the Desir ability
of a Cabinet-L evel Department of Telecommunications. The FCC and NTIA often overlook
civil rights priorities because the FCC and NTIA receive relatively little ovesight from the
White House, the Congress and the maingream press. The gold gandad for civil rights
responsveness is cabinet satus which would beamply judified for oveasight of theindugries
tha form the basis of our economy. Moreover, the FCC@ trangparency and responsveness can
beimproved in saveral ways. Immediately after the November election, he next administration
should empand aBlue Ribbon @mmission on Teecom Policymaking to consder FCC reforms
and b consder the desirability of creating acabinet-level Department of Telecommunications.

* * * % *
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Why We Need A Road Map For
Telecommunications Policy

MMTC is nowin its 22" year of tireless work with onegod: ensuring tha people of
color will have every opportunity to paticipate as owners, employees and suppliersin the
electronic media and elecommunicationsindudries. These indugries conditute onesixth of our
econony. They are ourgreatest export. They drive our culture, and thar performance reflects
how vital and responsve our damocracy can be

Civil rights has never been apatisan issueat the FCC. The mog effective driver of
minority media ownership, the former tax certificate policy, came aout through Gharman
Wiley@ 1977 Mnority Ownership Task Force and the Ferris Commission® 1978Minotity
Ownership Policy Statement. Liberals and conservatives both undestand tha entrepreneurship,
labor force paticipation, aeative talent and aility to deploy capital are attributes of
competition, and that the excluson of Americans from indugries usng pubicly owned resources
is anticompetitive, ingficient, unrAmerican and morally wrong.

Over the past 40 years, only three or four commissiones visceraly oppogd dl civil
rights policies. Hve commissionas b Clifford Durr, Benjamin Hooks Andrew Barrett, William
Kennad and Deborah Taylor Tate Darrived a the Commission with long records of civil rights
achievement, and ove adozen commissionas have provided leadership to the cause in thar
pog-FCC service. Former Commissiona Riverachars MMTC, and former Commissiona's
Barrett, TyroneBrown, AnneJones and Qoria Tristani serve or have served on he MMTC
Board of Directors.

Y et neglect of civil rights on he FCC@ 8" floor has dso been nonprtisan. On
December 17, 1986, wth no mlemaking record and no noice, the FCC unanimoudy suspended
two of its then-three minority ownership polcies. Not onecommissionea dissented and the civil
rights world was in agtate of shodk. These policies had no fublic) oppostion. We no nore
thoughtthe FCC would suddenly suspend these policies than that the sun would rise in the west.

MMTC was formed the next day to ge the minority ownership poicies back.

The circumstances of MM TCG birth placed usinitially and unaoidably in the defensive
role of reacting o the FCCG regressive decisions Fortunaely, in 1988, @ngress intervened
and prevented the FCC from spending nmoney to suspend orrepeal its minority ownership
policies. Then, in the 1990 desision Metro Broadcasting, Inc. v. FCC (497 US. 547) the
Supreme Court narowly uphed race-conscious FCC broadcast diversity policies unde
intermediate scrutiny, adecision later patly ovearuled five years later in Adarand Condrudtors,
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Inc. v. R—a(515U.S. 200)when the Court began to goply grict scrutiny to federa affirmative
action plograms.

Metro Broadcasting pemitted MM TC to evolve out of areactive mode For thefirst
time, we began to ask On abeter world, wha could the FCC bedoing to promote diversity in
theindugries it regulates?O

Thus in 1990we assembled dozns of proposals to address diversity in apro-active,
comprehensve way. After al, comprehensve legisationBthe 1964 Gvil Rights Act, the 1965
Voting Rghts Act and the 1968 Fair Housng Act B produed enormousprocess in other key
areas of civil rights policy. We imagined tha the FCC, too, would gopreciate that minority
excluson from pubicly owned resources was so extreme, and 9 antithetical to democracy, that
every sonemug beturned unil the naion achieves full equd oppatunity.

Unfortunaely, onecan best sum up the FCC@ atitudetoward dvil rights by poiting
the Commission® 1985decision i repeal amodest initiative to areate new minority-owned AM
stationswith acursory order stating that initiative had Qerved its pupos.O In aseries of
decisionsin thelate 198G and early 1990s the FCC repestedly failed to act on avil rights
proposls by naylecting even to acknowledge the existence of pleadingsfiled by avil rights
advoaates.

After 1990, ommissionasOreactionsto MM TCG@ comprehensive lists of civil rights
proposls were dways sympahetic butseldomhdpful. Agan and again, commissione's advised
usto Qus pick thetwo or three biggest thingsonyour list, and go dter those.O We never
followed tha advice because we knew that piecemeal cherry-picking is not howthe Commission
handles other communicationspolicy issues, induding thhe DTV trangtion, inter-carrier
compensation and unversal service.

A breakthroughcame with Section 257 ofthe TelecommunicationsAct of 1996, which
required the FCC to report to Congress annudly on he agency@ comprehensive efforts to
identify and diminae market entry barriers for small busnesses. Now, & last, the Commission
had to begin thinking aoutcivil rightsin aholistic, pro-active way.

Another breakthrough @me on December 18, 200 DMMTCG® 21 birthday. The
Diversity and Gompetition Suppoters D29 ndiond organizationsrepresented by MMTC, had
submitted 29 boadcast diversity proposls. Remarkably, dmog noneof the proposls drew any
seriousoppostion. Ingead, Fee Press and Aear Channd, Prometheus Radio Project and News
Corporation, he NAB and NCTA, and doznsof other publc interest and indudry patiesfiled
in suppot of severa of the proposls. The FCC knew that aconensushad formed. In its
exhaudive Broadcast Diversity Order, 23 RCC Red 5922 2008) the Commission gianted
thirteen proposls outright, putanother twelve proposls out for comment and denied only four
proposs.
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This Road Map takes the process of systematic civil rights policymaking astep further.
With the guidance of the dozens of brilliant communicationslawyers and <holars who st on he
MMTC @Best MindOPolicy Committee, we present here athorough pbn to fully and rapidly
desegregate the media and telecommunicationsindugries.

We have caled this a GRoad MapObecause it offers the naion aroute from ereOto
QhereOPfrom the Present Dilemma to the Promised Land. ®lereQis a place where minority
entrepreneursOasset values are atiny fraction of each indugry@ total; where the absence of civil
rights enforcement has caused anear-complete purge of minorities from radio joumdism; where
the Designaed Entity (DEQ program, which was suppo®d to promote minority wireless
ownership, yieldsadmost no sectrum for minoiities in the largest auction in history. And GereO
is a place where the next generation of young people of color gill lacks the skills and resources
necessary to compete in theworld of broadband.

OrhereQis the place where dl Americanswill possess the tools to compete effectively in
commerce, to contribute to and enjoy the fruits of democracy, to receive unbiased and
uncensored news and information, © areate culture Bin sum, to buid Dr. King® Beloved
Community.O

The Road Map@ gaal is nothing less than this: to show how present-day race
discriminaion and the extendve lingaing cnsequences of segregation cn entirely be swept out
of the naion® mog influential and important indudries.

* * * % *
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MMT C Road Map for
Telecommunications Policy

l. L egslative PrioritiesFor Minority Entrepreneurship

A. Redoreand Expand the Tax Certificate Policy

No polcy in the history of the FCC did more to advance minority media
owneship than thetax certificate policy. Adopied by the FCC in 1978 adrepeded by
Congressin 1995, he policy gave the FCC thediscretion to pemit those selling
broadcast and @ble properties to minorities to dder capital gainstaxation on he sae,
provided tha the gan was reinvested in comparable propety.

The policy broughtaboutafive-fold increase in the number of broadcast licenses
held by minority owners. Snce the program@ repeal, minority ownership of radio
propertties has sagnated and mnority ownership of television gationshas declined.

In the media and telecommunicationsindugries, minority entrepreneurs tend
own small facilities such as AM dationsand local wireless licenses. Many of these
disadvantaged busnesses have found t increasingly difficult to compete with much
larger companies, paticularly snce the passage of the 1996 TelecommunicationsAct.
Using thar sock, large companies can easily transfer assets to oneanothe by gructuring
tax-deferred or tax-free exchanges. With only cash and no &x certificates to offer to
sellers, disadvantaged businesses are often shut out of the bidding process.

Legislation ha been introduced in Congress to restore the policy and extend it to
telecommunications Billsintrodued in 2003 by 8naor John McCain and in
subsquent years by Congressman Charles Rangel and by Gngressman Bobby Rush
were not given hearingsin the House Ways and Means Committee. This year, MMTC
anticipaes tha legisation © beintroducd in the House and Senae will bewell received
in boh chambers. The current draft legislation would limit thetotal capital gan
deferrals, ingitute aminimum holding peiod for propaty acquired with atax certificate
and extend benefits of the policy to disadvantaged busnesses rather than only to
minorities, thussatisfying poential conditutiond objections
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Thecurrent initiative to restore the tax certificate program has received abroad
base of suppot from civil rights organizations indudry assodations broadcasters, cable
companies and elecom companies. Such maingream suppot is possible because
restoration of thetax certificate program would reduce busness tax burdens and may
increase the amount of equity capital tha is available to disadvantaged businesses.

B. RemoveMarket Entry Barriers by Rewvsing
Portions of the Communications Act

Section 257 ofthe CommunicationsAct mandaes tha the Commission identify
and diminate market entry bariers from the Commission@rules. MMTC recommends
tha Congress remove several market entry bariers from the CommunicationsAct itself.

1. Sction 307(0) BLocalism

Created to advance localism, Section 307) today inhibits diversity and daees

little or nothing t advance localism. Dating from the 1927 Radio Act, Section 307)
requires the Commission i @nake such distribution of licenses, frequencies, houss of
opeaation, and of power among he severa States and communities as to providefor a
fair, efficient, and equitable distribution of radio service to each of the same.O Certainly
this provision wes necessary in the early days of radio, when there was a significant risk
tha high demand for radio frequencies in large cities would leave rural areas without
service.

Y et today, in the name of localism, the FCC awards condructiion pemits to those
who gane the system by proposng first servicesto tiny hamlets. A licensng process
giving an advantageto Qirst serviceOfor a hamlet is nongnsical when, snce 1981,
licensees have not been required to programming tha addresses the specific needs of
ther communities of license.

Further, the Commission® move-in restrictionsmake it is dmos impossible to
relocate mog stationscloser to mgjor cities, where large multicultural and multilingud
audiences often lack stationsserving ther specific needs. Minority broadcasters often
would like to srve these audiences, butsince these broadcasters entered the indugry two
geneationslate, they often face the competitive disadvantage of operating with the only
stationsthey could buybtho< licensed to distant subuibs Thus in the name of
localism, the Commission has precluded new diverse local service tha could meet the
needs of ourincreasing diverse central cities. Further, these move-in restrictionslock in
and pepeuate the present effects of past racial discriminaion in broadcast licensang and
finandng.
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Congress should modenize Section 307p) to providetha FCC rules adopied to
promote localism will be presumed invdid when these rules significantly inhibit
diversity.

2. Section 309() BDesignated Entity Program

From 1934 b 1992, he FCC awarded gpectrum to gpplicants who pioved, at a
hearing, hat they would best serve the publc interest. Lotteries were a'so used to avard
select spectrumin themid 1980sand early 1990s In 1993, nh Section 309)) of the
CommunicationsAct, as anended, Congress granted the Commission the authority to
auction dectromagndic spectrum via a compditive bidding piocess. Section 309()
directed the Commissionto avert an @xcessive concentration of licenses,Oand 0
Qlisseminate licenses among awide variety of applicants, induding small busnesses,
rural telephore companies, and busnesses owned by minority groupsand women.OlIn
1995, beause of Adarand Construdors, Inc. v. Pe—a(515 US. 200) the FCC diminated
all race- and gende-based dassificationsfor DES and indead used asmall busness
classification @ arace- and gende-neutral meansto implement the congressiond
requirements unde Section 309j)(3). Nonethdess, the Commissionis required to take
conaete sepsto prevent entrenched incumbents from exploiting the bidding process at
the expense of these specific classes of auction paticipants, collectively known as
esignaed EntitiesOor MEs.O

To fulfill this congressiond mandae, the Commission has employed avariety of
measures ove theyearsto promote successful DE paticipation in auctions such as tax
certificates, indallment payments, gpectrum set-asides, and bidding aedits. Bidding
credits have previoudy entitled aDE (based on he size of the DE as measured by its
gross average revenueover the preceding three years) to subtract a range of 15 0 45
percent from the gross winning bid of alicense or permit won & auction. However, all
but oneof the measures to dd aDEQ® access to capital have been either repealed or
eliminaed. Today, DESs enjoy no ohe measure to hdp level the playing field a auction
except for bidding aedits and the vaue of bidding aedits has been significantly
diminished by recent FCC decisions

In 2005, MTC and ohe interested parties asked the Commission o improve
the DE program by adoping limited, targeted rule changes, which would make it more
difficult for Qargein-region incumbent wireless service providersOto exploit the DE
program in today@ highly conslidated indugry through he use of its relationships with
companies tha could benefit from DE bidding aedits. However, it was nat untl 2006,
after awell-publicized scandd involving the abuse of the DE process by the princpds of
alarge communicationsholding mmpany, tha the Commission acted to reform the DE
program.
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Rather than adoping thelimited, focused measures recommended by MMTC, the
Commissiontook an arupt, unforeseen and devilitating changeof course: it issued new
rules, amere two weeks before a 2006auction gplicationfiling dedling, that: (i)
deferred taking any action to reform the DE program to protect its integrity, (ii) doubkd
thelong-standing five-year unjug enrichment peiod for DES to hold thar licenses
withouta loss of bidding aedits (QFive-Y ear Hold RuleQ for all DES, converting it to a
Oren-Y ear Hold RuleOwith increased pendties; and (ii) imposed new leasing, resale and
wholesale restrictionson all DEsQuse of their licenses pog-audtion, restrictionsthat
effectively deprive DEs of thar bidding aeditsif they lease, resell, or wholesale even
much as 25 pecent of their spectrum capacity to asingle entity Bregardless of the sze of
tha entity. DES cannotenter into any such arangements with multiple entities for more
than 50 pecent, on acumulative basis, of spectrum capecity.

Unde thepreviousDE rulesin place since 1997, if within five years after taking
advantage of an auction bidding aedit a DE tranderred or assigned the license to anon
DE, became indigible through achange in corporate structure, or through he attribution
of new management, &filiates or investors, it would berequired to repay its bidding
credits, with interest, to the FCC. The Commission® 2006 deision to adopt a Ten-Y ear
Hold Rule withoutthe bendfit of pubiic notice and comment, and a increased hold
period tha was not offset by other measures tha helped to secure capital such as
ingalment payments, severely limited the ability of new entrant DES to secure venture or
private equity financing. Many DEs are not digible for traditiond financing because the
spectrum service is notyet generating revenue (no sub<cribers) and there are continued
discriminaory practices in the banking indugry. Securing dédt capital has dways been
difficult for small busnesses, especially those owned by mnorities and women Beven
more so in today@ volatile credit market. Moreover, private finanders will notinvest in
anew entrantif thefinancier cannotexit the busness for ten years when the busness
plan is not succeeding. The averageexit holizon is fourto Sx years. Even the
Telecommunications Development Fund (rDFQ, which was created by Gongress to ad
small busness (see @l(D) infra), has asix year exit holizon. The FCC Charman srves
on the Board of Directors of TDF.

By limiting the degree to which DEs may collaborate with other busnesses b
even other DEs Bthe new 25 pacent/50 pecent Onaterial/impermissable relationghipO
leasing, resale and wholesale restrictions dso severely limits the ability of DEs to acquire
finandng. This new rule requires DEs to provide service on heretaill market, competing
directly for market share with very large entrenched incumbents tha have more resources
and noney to market directly to the consumer, own and opeate retail distribution and
service centers, and provide handsets and ohe equipment a lower prices. Thelarge
incumbents are not subject to any such restrictions Importantly, the lease, resale and
wholesale busness modd was then anerging as an innovaive gpproach for smaller and
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mid-size carriers tha have built outthar licenses to distribute their negwork capecity; this
modd is now an indudry standard and is critical to raising @pital for new entrants.

Thus the Commission®@extremely ongousexit requirements and lease, resale,
and wholesale restrictions on DEs prevent DEs from obtaining apital and therefore, tip
thebdance of auction success in favor of incumbents. Not surprisingly, in the last two
large wireless auctions Auctions66 and 73, [Es secured only 4 percent and 2.9 pecent
of spectrum licenses based on vdue, respectively, compared to more than 70 pacent in
compaable auctionsove a 10 yer paiod preceding therule changes. More
importantly, virtudly no spectrum was awarded to minorities or women. Auctions66 ad
73 were thetwo largest FCC auctionsin history and represented the last major
oppotunity for new DE entry and paticipaion in thewireless indugry for the
foreseeable future.

MMTC has encouraged the Commission o act onits own to ingitute DE program
reforms (see alll(D) infra). To ensure tha the Commission never agan drays as far it
has from the CongressOpurposes in enacting Section 309]), Congress shoud revise
Section 309]) to explicitly prohibit the Commission from hampering the ability of DEs,
paticularly minorities and women, to secure access to capital and 1 take immediate
affirmative stepsto ensure tha licenses are awarded anong awide variety of gpplicants,
as mandaed by Gongress.

3. Section 3100)(4) BForeign Ownership

This pootty worded section of the CommunicationsAct, daing from the Radio
Act of 1912 ad adopted out of fear of potential German doninance of U.S. radio,
prohibits the Commission from granting licenses to companies that are owned, directly or
indirectly, by acompany owned 25%or more by diens Of the Commissionfindsthat the
public interest will beserved by herefusal or revocation of such license.O Today
investments by diensin American cable and telecommunicationsfacilities are routine
the Commission weived telecom foreign ownership restrictionsin response to the WTOG
Basic Telecommunications Agreement a decade ago.

Thereis no sk tha overseas investments in American broadcasters would cause
any ham. Sate Department and Treasury Department policies offer ironclad security
agang busness investment by ourenemies, while presuming that NAFTA and GATT
members are qudified to hold interests in FCC licenses. Section 31006)(4) could be
revised to gecify particular states whose nationds would beinduded or excluded from
investing in American broadcasting.

Authorizing such investments could beprofoundy beneficial. Minority
broadcasters, dthough drgdy shut out from access to donestic capital, are often
embraced by oveseas capital. Further, relaxation of U.S. trade bariers can be
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conditioned on @mmensurate reciprocal trade barrier relaxation, husopening oveseas
markets to multilingud and multicultural American broadcasters.

4. Sections 334 ard 634DEqual Employment Opportunity

In 1992, @ngress adoped Sections334 and 634 b prevent the FCC from
repealing its then-opeaative EEO rules for television and cble. Other provisionsof the
CommunicationsAct authorize the FCC to goply EEO rules to broadcasting and
telecommunications buttha authority is only implicit and it is discretionay. Further,
court cases decided in 1998 and 2001 suck down, on @nditutiond grounds pottionsof
the EEO rules tha were in dfect when Congress adopted Sections334 and 634. The
broadcast and @ble EEO rules adopied by he Commission in 2002 ae weak on paer
and even weaker in practice (see @IV (A) infra).

Therefore, Congress should revise Sections334 and 634 b dearly and
unambiguousy require the FCC to adoptand enforce effective EEO rulesin every
indugry it regulate. Congress should dso protect mog of its EEO requirements from
unrelated litigation by poviding for severability of any provisionsa court might
unexpectedly invdidae.

C. AmendtheFTC Act to Prohibit Racial
Discrimination in Advertising Placementand Terms

In December 2007, uporMM TC@ recommendation, the FCC adopted a
regulation requiring bioadcasters seeking license renewal to @ertify that their advertising
sales contracts do notdiscriminate on e basis of race or genderOand, further, to certify
tha these contracts contain nondscriminaion dauses. The Broadcast Advertising
Nondiscriminaion Rule has been publshed in the Federal Register and it took dfect on
July 15, 2008. tlisthefirst new federal civil rights mandae on any subject in 31 yers.

The Broadcast Advertising Nondiscrimination Rule takes am at theingdious
practice of ONo Urban DictatesO(QNUDsQ and ONo Panish DictatesO(NSDsQ). NUDs
and NSDs are indructionshby alvertisers to ther agendes notto buy ©r to buy only a
reduced rates) advertising on sationslargdy reaching African Americans or Hispanics.
NUDs and NSDs are generally premised on kaseless stereotypes, paticularly the bdief
tha the presence of a critical mass of minority shoppes in astore will discourage white
paronaeat tha sore. MMTC has found hat service and retail busnesses tend © use
NUDs and NSDs, induding restaurants, ho&ls, anusements paks, cruise lines, casinos
clothing dores, har salons jewelers and aar dedlerships Extrapolating from FCC-
sponred and oher research findings MMTC has estimated tha NUDs and NSDs cos
minority-owned radio & least $200,000,000n revenues annudly. Minority-focused
television is hit hard as well.
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Resistance to avil rights laws has aways been greatest when money is involved;
thusthe FCC@ jurisdiction ove broadcasters may notbeenough d sop NUDs and
NSDs. The FTC@ Consumer Protection Bureau oversees advertising plactices, and thus
the FTC could play avita role in rooting outand piosecuting discriminatory advertisers.

The FTC Act authorizes the FTC to proscribe Qunfair and deseptive acts or
practicesOas well as anticompetitive practices. However, the FTC cannotsSmply assume
authornty ove discrimination in advertising by delaring tha NUDs and NSDs are
inhaently unfair, deceptive and anticompetitive. After dl, virtudly any lawbreaking by
bugnesses is unfair and deceptive and it is doneto gan acompeitive advantage tax
cheating, polution and employment discriminaion ae dl unfair, deceptive and
anticompdtitive, but Congress has not ddegated the FTC to become a supe-IRS, asupea-
EPA or asupa-EEOC.

On the other hand, he FCC cannotbe expected to cure advertising discrimindion
rapidly withoutassistance from the FTC. Like any commercial transaction,
discriminatory advertising has a supply sdeand ademand sde  The FCC can address
thedemand sde, butonly the FTC can address the supply sde

Thus the FTC needsdirection from Congress indructing the FTC, in coopeation
with the FCC, to ban racial discrimination in the placement and terms of broadcast
adverttising. In thisway, the FTC and FCC could work togeher, throughan interagency
memorandumof undestanding (MOUQ, to atack both the supply and demand sdes of
advertising discrimination. Amodd can befoundin theway the FCC and FTC avoided
conflict and duplcation of duties, and improved overall enforcement effectiveness, with
thar 2003 MOU implementing the Nationd Do-Not-Call Registry.

New antidiscrimination legislation @wuld draw from the complaint, investigation,
probable cause and remedy provisionsof Title VII of the 1964 Gvil Rights Act, which
offered complainants, induding laypersons an inexpendve and oten expeditious
administrative remedy for employment discrimination.

Further, Congress should give the FTC express authority to require
nondicriminaory advertising placement and terms and nondscrimination piovisionsin
the advertising antracts of companies in mediaindudries directly regulated by the FCC,
induding piint and Internet advertising.

D. Reauthorize the Telecommunications Development
Fund Using Auction Proceeds

In 1996, @ngress created the Telecommunications Development Fund (OrDFQ
to providefinanang o samall busnesses owned by small and disadvantaged busnesses,
paticularly those owned by minorities and women. Thetext of Section 7070f the 1996
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TelecommunicationsAct restricts the primary funding for TDF to theinterest earned on
up-front dgposts pad by telecommunicationscompanies that qudify to bid for FCC
licenses in oectrum auctions No interest has been earned by TDF on thetensof billions
deposgted as down payments or auction pioceedsfrom auctionsconducted since 1996.

Unfortunaely, the TDF has not been reauthorized, nor has it had asgnificant
impact on acess to capital for minonties. Moreover, TDF did notoffer loans given the
stringent requirements of the Federal Credit Reform Act of 1990, which TDF mugt
comply with pumssuant to datute. Theinterest on ypfront auction dgosts never exceeded
the $50 nillion rangebfar too snall to suppott a meaningful and dfective equity or debt
fund. Asngle medium market nework affiliated television gation often salls for well in
excess of that anount

The TDF should bereauthorized. Thistime, however, rather than being funded
solely from the interest earned from upfront auction payments, the TDF should befunded
with interest earned from dl spectrum auction pioceeds, induding down payments.
Flexibility to dgpost theauction proceedsin an escrow accountthat can generate
maximum interest is aso needed; TDF has been limited to certain types of escrow
accounts given datutory interpretation. FRurther, in addition o equity finandng, TDF
should berequired to provide debt financng, butwith flexible and alvantageousterms
and conditionsto offset a history of discriminaory lending piactices and the current tight
credit market. Theuse of auction pioceedsto fund the TDF would bepaticularly
equitable in light of the near-excluson of minorities from the class of spectrum auction
winnas (see alll(D) infra). Reauthorization ofthe TDF, with ggnificant funding, would
go along way toward diminaing market entry bariers faced by nminorities and women
and would inject necessary compdition into the telecommunicationsindugry.

E. Relax Third Adjacent Channel Restrictions
on Low Power FM

MMTC has dways supported the Low Power FM (Q.PFMQ service as a means
of entry and training for minorities and & a vehicle to srve rural communities after full
power stations move closer to ther large city core audiences (see @l l1(A)(3) infra). When
the Commission alopied LPFM rules, it degermined that an LPFM station would not
cause sgnificant interference to afull power FM station on athird-adjacent channd, and
the Commission therefore removed therelated separation requirements for LPFMs.
However, Congress ordered the Commission o delay this action untl an engineering
study was completed to test thelevel of actud interference. Theresults of the sudy
confirmed the Commission®initial findings

In 2007, Rp. Michadel Doyle and Senator Maria Cantwell introduced the Loca
Community Radio Act to lift thethird-adjacent channd restrictions The Senate
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Commerce Committeeissued areport on S.1675,S.Rep. No. 116271, onMarch 4, 2008
and placed the matter onthe Senate Legidative Cdendar.

Relaxing the third-adjacent restrictionswould promote minority access to
spectrum and access to oppotunity by aeating ogoortunities for more local programming
and for minorities and women to gan entry into radio broadcasting.

F. Authorize an Annual Diversity Censusfor
Mediaand Telecanmunications

Congress should require the FCC to mllect and maintain annud longitudind
statistical daa, and anecdotal evidence on EEO, procurement, transactionsand
advertising by media and telecommunicationscompanies, and provide an authorization
and an gopropriation for this pupo<.

Through Sctions257, 303¢) and 403 ofthe CommunicationsAct, the
Commission dready has extendve general authority to ollect evidence needed to
suppot its civil rights agenda However, the Commission does not collect EEO,
procurement and ransactionsdaa, and its ownership daabase is so muddied that the
Commissionitself acknowledged, in the Broadcast Diversity Order, tha its ownership
data collection methodscould beimproved.

Courts have uphéd dda collection in nunerousingances. In the 2007case
Parents Involved in Community Schools v. Seattle School District No. 1 (127 SCit.
2738) Jugice Kennedy encouraged the collection of racial daa as a meansto achieve a
diverse sudent body. Relevant raw datistical daa on race and @hnicity may be collected
regardless of a party@ fear of misuse, as demongrated in United Sates v. New
Hampshire (539 F2d 277 (1« Cir. 1976) cert denied, 429 US. 1023 (976). Once
racial daais collected, it may notbeapplied in an unconditutiond manne, as
established in 1996 h Bush v. Vera (517 US. 952)

Conduding an annud diversity censuswill ad the Commission in addressing
minority access to ectrum, access to capital and access to oppotunity. Fesh daais
vital as the Commission monitors its current rules and formulates new and improved
policies to diminate discriminatory practices and market entry barriers for minorities.
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[I. LegslativePrioritiesFor Minority Acces To Technoloqgy

A. Egtablish Universal Public Education, K-12, in
Media, Telecan and Internet Literacy, I ncluding
Skills, Proficiency and Policy

Every American publc school sudent receives essentidly the same science
educion offered dmog uniformly since the 19505, with only the addition of newnly
discovered stientific facts: sporadic general science education through mddle school,
then from the 9" through 12" grades, earth science, biology, hemistry and physcs. This
teaching schedule was appropriate for an indugrial econony butit is hopéessly outdaed
in ourcurrent information econorny. As Bill Gates has dramatically pointed out weak
science education disproportionaely disadvantages minorities who dtend pooty
financed inne city schods.

After World War |1, the United StatesOmeteoric economic rise was attributable to
athriving, manufacturing-based econornry. With this thriving econony came higher
sdaries and a highe standard of living. TheInternet and digital age, however, have
leveled the worldwide competitive playing field. Many developing ndionsnow have the
ability to produe techndogy-related products and services at a fraction ofthe cog of
American produdion. Gnsequently, American companies have sent millionsof jobs
offshore Bjobstha formerly were paformed by American workers. These log jobsare
not returning to ourshores.

Thus for American to remain compstitive, it isimperative that our children
receive thetraining tha is necessary notjug to produce, butto innovde, to speak the
language of technology and thereby compete in aGlattenedOworld economy. This
training Dfocused on hternet and technology ills, proficiency and policy - mug begin
in grade school.

However, notonly are American shools notrising to thetask, minority sudents
are faring much more poorly. With media gravitating from traditiond outets to Internet-
based platforms, the media and elecom indugries are paticularly susceptible to the
effects of globdization. Therefore, minorities who ae interested in media and telecom
careers, who have notbeen well-prepared in cience, technology, engineering and
mathematics ((BTEMQ will beat apaticular disadvantage D both because of the
pervasive effects of past discriminaion and thelack of STEM training, © offset these
effects.

Technology leaders agree tha the United Satesis failing o produce the next
geneation of scientists who will enable the U.S. to remain technologically competitive
with therest of theworld. While Chinaand India have pouted resources into technology-
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related programs, the U.S. has faltered. Minority communities have been the hardest hit.
For example, in aMay 2008 eport released by the Nationd Action Goundl for
Minorities in Enginesring (NACMEQ), dthoughAfrican Americans, Latinosand
American Indians comprise 30%of the U.S. popubtionN a nunber tha is expected to
grow to 38%by 2023 fewer than 12% of baccal aureate enginesring deyrees were
awarded to minorntiesin 2005. The percentage of engineering degrees, which were
awarded to African-American sudents, declined from 3.3%of dl bachdor@ degrees in
1995, b 2.5%in 2005. Moreover, athough latinosare expected to account for 25% of
the U.S. popuktion by md-century, thar educationd atainment has dropped in dl areas,
not jus engineering, mpared to norrLatino @hnic groups

Legidation is pending in the House and Senate to coordinae the nation® STEM
education initiatives (H.R. 6104, he GEnhandng Science, Technology, Enginesring and
Mathematics Act of 200§Qintroduced by Gongressman Michael Hondg and a
companion bil, S3047, htroduced by Snaors Barack Obama and Rchard Luga). In
addition, usng such proven methodsas targeted gopropriationsand financia incentives
to dates and hool districts, Congress should undetake to ensure tha these stepsare
taken to reform American science and technology education:

* Traning in media, telecom and Interngt skills and proficiency should be
offered from Grade 1 through Gade 12.

* Media, telecom and Internet opeaationsand poicy should betaughtas the
equivalent of earth science, biology, demistry and physcsin high shool.
For example, earth science could bemoved to the 8" grade and biology
the 9" grade, making room for media, telecom and Internet as a full year
required course in the 10" grade

* Additiond programs should bedevelopel to generate interest anong
minority sudents to puisue STEM-related coursework, by illugrating,
through he use of gaming technologies, for example, the ways in which
STEM is relevant to sudentsOeveryday lives.

* Teachers should beprepared to meet the challenges of cross-cultura
pedagogy and classroom management when teaching ébout media,
telecom and the Internet (see aso Section II(B) infra).

B. Expand the E-Rate Program to Provide Teacher
Training in Computer and Internet Literacy

The Schools and Libraries Program, commonly known &s the GE-RateOProgram,
isone of the Universal Service programs tha Congress created in the
TelecommunicationsAct of 1996. Aithorized urde Section 2540) of the
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CommunicationsAct, the E-Rate Program provides affordable access to
telecommunications services for schools and libraries, paticularly those in rural and
econonically disadvantaged areas. Although he E-Rate Program has been successful at
facilitating Internet access in schools and libraries, more resources are needed to improve
Onternet literacy.O

According © the Universal Service Administrative Company® 2007 Annud
Report, fundsfrom the E-Rate Program have been ingrumental in making Internet access
available to nearly 100%o0f the naion® schools, 94% of theindividud classrooms, and
98% of publc libraries across the county. Yet, according o the Nationd Center for
Education SatisticsO2000 eport OreachersOTools for the 21% Century: A Report on
TeachersOUse of Techndogy,Qwo-thirds of the public school teachers surveyed
reported feeling notat dl prepared oronly somewha prepared to use thetechnology in
thar teaching. Withoutadditiond tools, these teachers can nottake full advantage of the
educationd power of the Internd.

Currently, no E-Rate funds are authorized to areate or improve professiond
development or training programs tha would enable teachers to indruct students
effectively in the use of computer and Internet technologies. Authorizing apercentage of
E-Rate fundsto beused for training teachers in computer and Internet literacy will
improve classroomteaching and learning and would hdp meet the needs of an
increasingly competitive and technologically advanced globd econony.

C. Authorize Sufficient USF Support for Broadband,
Lifeline/Linkup and Rural Telemedicine

Accessible and dfordable universal service has long ben ahallmark of American
communicationspolicy. Because thefuture of telecommunicationsin America depends
on ubguitousaccess to broadband Interne services, the Universal Service Fund $ould
suppot affordable broadband servicesin rura and inne city communities.

Trangtioning the USF to encompass broadband services would dso enhance the
existing Low Income Program, commonly known as QuifelingLinkupQOas well asthe
Rural Health Care Program. Lifeling/Linkup, aithorized in Section 2540) of the Act,
hdpsdigible low-income conumers establish and maintain telephoneservice by
discouning the service provided to them by local telephonecompanies. LifelingLinkup
notonly alows consumers to remain connected in the event of an emergency, it dso
facilitates job-seeking and employment retention. Moreover, the program has been a
critical tool in ensuring traditiond voice connectivity beween dl citizens Unless
LifelingLinkup evolves to indudebroadband services, low-income consumers will find
it more difficult to compete effectively in the job marketplace, and the digital divide will
only widen.
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The Rura Health Care Program, authorized in Section 254¢€) of the Act, is
another pillar of the Universal Service Fund ha has been hindered by limited funding.
The program alows physciansin uban centers to examine x-rays and provide
immediate hedlth care to rural pdients from thousandsof miles avay. Under the
program, ho%itals and health care centers in rural areas can tranamit paient records
electronically so tha they may be accessed immediately from remote locations. The
program thusenables rura paients receive quick diagnoss and imely check-ups which
hdp lower health care costs and reduce hogita visits. This program is especialy vital to
minoritiesin rural areas, whos level of health care service often goproximates third
world conditions Despite these benefits, the Rural Health Care Program is severely
undefundeal and almog entirely omits two dozn rura dates.

Modenizing the Universal Service Fundto cover broadband, and fully funding
theLifelingLinkup and Rural Health Care Programs are essential for achieving the
accessibility and dfordability gods of universal service and for closng thedigital divide

D. Provide Funding for BroadcastersOM ultiling ual
EmergencyInformation Services

The Emergency Alert System (EASQ), which is the successor to boh the
Emergency Broadcast System (EBSQ and Cold War era CONELRAD, was established
to provide the President of the United Sates with amethod © address the entire naion in
the event of an imminent threat of war or other naiond crisis. Snce 1963, négher EAS
nor EBS has ever been activated on he presidentia level.

Today, EAS is an active tool for relaying critica weather and oher emergency
information & the state and local levels. All broadcast television and radio sations
satellite radio opeators and @ble television dationsare required to paticipae in
presidentia derts, while state and local level paticipaion is voluntary.

However, EAS only provides emergency derts (e.g. G storm is coming® and
does notrequire broadcasters to provide emergency information (e.q., Qo to the stadium
by 2 M for emergency shdter and bustrangportation outof town.Q Broadcasters often
provide this vital information, butwhen the only station bioadcasting in awiddy spoken
languaye other than English is disabled in an emergency, or if there was no such gation
in thefirst place, enormous multilingud popuktions are left highly vulnerable. For
members of these popubtions an emergency can amountto adeath sentence for not
learning English indantaneoudy.

According o Census 2000 figures, more than 1% of hougholdswith residents
ove the age of five speak alanguaye other than English & home. Over ten million
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residents surveyed, induding large nunbers of native Spanish and Chinese languaye
speskers, categorize their English-speaking ability as ot wellOor Gnhot a al.O

In Augug 2008, Hurricane Katrinadisabled the only Spanish language full
service gation in New Orleans, with devastating results. Shortly afterward, the
Independent Spanish Broadcasters Assodation, the Office of Communication of the
United Church of Christ, Inc. and MMTC asked the FCC to require broadcasters in each
radio market to adopta system unde which @esignaed hitterOstationswould broadcast
emergency derts and energency information in awiddy spoken languayeif, duiing an
emergency, no ull service gation in tha languageis on heair.

This proposl, now denoted Universal Emergency Broadcasting (QUEBQ, was
developad by MMTC and other stakeholders in the hopeof undertaking atest duiing the
2008 huricane season in hurricane-prone radio markets in the Gulf Coast and Suth
Atlantic states. The UEB test markets would bethose having & least oneGCovered
LanguayeQ(such as Spanish or Chinese) spoken by a least 50,000 peple or ove five
percent of the market popuktion. Slected markets would dso have fewer than two radio
stationstha broadcast twenty-four hours aday in a Covered Language A Loca Primary
Multilingud (A.PMQ station would bedesignaed to transmit EAS warningsin that test
market@ Covered Languege If the LPM goes off theair duing an emergency, apre-
selected Designaed Hitter station (HQ would transmit EAS warningsand other vital
information in the Covered Languaye. Public Service Announ@ments would run in
Covered Languages to advise residents where to turn in the event of an emergency. UEB
recommendaionswould beforwarded to the FCC after completion ofthetest peiod.

Such aUEB test would disclose any opeationd needs of broadcasters to
coordinae with oneanother across languaes, and it would identify the cos of sugaining
a UEB program and gplying it ngionwide These cogs should notbevery great, butto
the cash-strapped radio indudry any nev cods are significant. Snce UEB is alifesaving
technology, Gongress should gopropriate the modest sum B mog likely in therangeof a
few million dolars Bto enable the broadcasting indudry to implement UEB in dl
markets.

F. Reingatethe Telecommunications Opport unity
Program

The Telecommunications Oppottunities Program (OrOPQ), administered by the
Department of Commerce@ Nationd Telecommunicationsand Information
Administration (NTIAQ, provided grants to organizationsand initiatives that promoted
thewidespread use and availability of digital nework technology in the nonprofit and
public sectors. According to the NTIA webste® 2006 eport on the TOP program, from
19942004 TOP awarded 610 gants, throughoutthe U.S,, totaling $233.5 rillion, and
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leveraged $313.7 nillion in local matching fundson béndf of local and tribd
governments, healthcare provide's, schools, libraries, police departments and community
based nonprofit organizations TOP-fundel projects were geared towards improving the
qudity of and the pubic@ access to education, helthcare, pubic safety and other
community-related initiatives. TOP was integral for providing undeserved communities
with néworking equipment, oftware, videoconferenang g/stems, computers, training
and avariety of other technological necessities.

In 2002, he Bush Administration proposd to aut dl funding for TOP, gating that
the program was no longe necessary. TOP was cut from the Commerce Department®@
budge in 2005

According o the June2007 Rew Internet and American Life Project sudy an
Home Broadcast Adopion, home broadband adopion ha actudly dowed in recent
years. The Pew study found ha in rural areas, home broadband Internet adopion ha
lagged béhind the home broadband adoption rate in Qirban centers and sububsO
Furthermore, after controlling for survey respondents who have access to the Internet but
do notuse it (2%), dmog athird (27%) of respondents to the Pew study reported tha
they do notuse acomputer at work, school, hore, or dsewhere. While 76% of
respondents to the Pew study with incomes ove $75K have access to broadband & horre,
only 30% of respondents with incomes unde $30K have hone access to broadband.

In Octobe 2006, he Pew Internet Project and Rew Hispanic Center surveyed
6,016 Hspanic adults to gaugelnternet usage and broadband adoption in the Latino
community. According © this report, just 29% of Hispanic adults have a home
broadband wmnnection. These gatistics undeascore the urgency of reauthorizing TOP.

TOP is dso essentia to the United SatesOebility to compete internationdly.
According to aDecember 2007 sudy, Broadband Pendration and Dendty, published by
the Organization for Economic Coopeaation and Development, the United States ranks
fifteenth worldwide in its ratio of broadband penetration  popuétion dendty.

TOPG obijective was to introduce information technology gplicationsspecifically
designal to address unmet needsin disadvantaged communities. Theintrodudion of new
technologies into acommunity drives interest and damand for such technologies, thereby
unlocking mnsumer demand for broadband adopion and providing an incentive for
investment in broadband in disadvantaged communities. Thus reauthorizing TOP would
hdp improve broadband pendration in communities tha are sill undeserved, and hép
keep the United Sates competitive in aglobdized world.
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[11. FCC RulesAnd Policies

A. Expeditiously Approve Key Pending Proposals
in the Broadcast Diversity Order

Indudel in the Broadcast Diversity Order is a Third Further Notice of Proposed
Rulemaking tha seeks comment on welve diversity proposls. All of them deserve
adopion. Sme of the mog far-reaching pooposls are described below.

1. Share-Time Proposals, Especially for HD Radio and DTV
Sub-Channels

The Ghare-time ruleQ(47 C.F.R. ©73.1715pamits licensees to share an
ownership interest in goectrum, subject to certain limitations Permitting radio and
television licensees to share portionsof ther multiplexed HD and DTV program feedsfor
thetranamission of programming by unéfiliated entities, such as minority- and women-
owned busnesses, would afford entrepreneurs with aroute to entry that closely resembles
traditiond broadcast ownership. Leases are dmos impossible to finance, butinvestors
and lendea's understand and will finance ownership.

2. Structural Rule Waivers for Creating Incubator Programs

MMTC suppots thewaiver of sructural rules for a broadcast company tha
establishes programs that subgantially promote ownership by dsadvantaged busnesses.
Examples of programs tha could trigge sructural rule waivers indudeguaanteeing the
finandng of atransaction, aeating abroadcast busness planning enter at an Historicaly
Black College of University ((HBCUQ or Hispanic Serving Ingitution ((HSIQ and
undewriting afund D invest in disadvantaged broadcast companies. Thekey to an
effective incubaor program is aconaete, ddinitive and veifiable commitment by the
applicant of sufficient finanda magnitudeand permanence to judify awaiver.

3. Opening FM Spectrum to Promote Move-Ins

The Commission@rules that restrict radio sation move-insundemine diversity
and localism by preventing large metropolitan areas from having enough $ationsto srve
thar growing and diverse popuktions (see @l(B)(1) supra). These rules result in inferior
service to minorities, who often are confined by sgregaion and wealth disparities to
central cities. Further, move-in restrictionsratify and vdidate the present effects of past
discrimination in broadcast ownership tha has resulted in minority ownership of inferior
and oten distant facilities. Relaxing the anti-move-in rules would pemit stationsto
relocate closer to ther audiences, which would add condderably to the asset vaues of
minority-owned gations A move-in should beexpedited when the proporent
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undewrites the condruction and opeation of a ackfilledOLPFM station in the station®
former community of license.

4, Must-Carry for Some Class A Television Stations

Unlike full-power TV stations low power television (LPTVQ stationsdo not
enjoy comprehensve mandaory cable carriagerights. Mos LPTV dations do notoffer
uniqueor local programming srvice, butthe naion® approximately 600Class A LPTV
stationsare required to originate local programming and many Class A gationsprovide
extraordinary local service. Approximately 15%of Class A stationsare minority-owned
and many of these stationsprovide multilingud and nulticultural service unavailable
from full power stations

Blanket authorization of mug-carry for al Class A sationscould have the
unintended efect of limiting the availability of cable channd space for other diverse
programming. However, mug-carry rights should be available to asubst of Class A
stations such as those providing regular daly local programming and serving
undeserved viewers. The implementation of mug-carry rules for this subset of Class A
stationswould provide these broadcast outets, many of which provide diverse
programming, with ingant access to about60%of TV homesin atypical market.

5. Reallocation of TV Channels5 and 6 for FM Service

This extraordinary propasal, advanced in 2007 by Millaney Engineering, Inc.,
(the Mullaney PlanQ would reassign TV channds 5 and 6for FM service after
completion ofthe DTV trandtion. Such amovewould result in more than 2000 nev or
improved AV facilities. In theBroadcast Diversity Order, the Commission areed that
this proposil @ould yield remendousoppotunities for new entrants.O Reallocation of
these TV channds should dso dlow ample space for AM gations induding minority
and women owned AM dations to bereassigned to opeate on rew FM frequendes.

The Mullaney Plan is race-neutral butit would dramatically enhance minority
access to gectrum, access to capital and access to oppotunity. Two thirds of minority-
owned radio dationsare licensed to AM band rvice, and mnority-owned AM gations
typically have weak sgnds tha do notalow these sationsto ganer a wide audience.
Moving AM gationsto the FM band would dlow for sronge and dearer signds, with
HD channels and greater potential to reach awide audience. MMTC has estimated that
adopton ofthe Mullaney Plan could triple the overall asset vaues of minority-owned
radio companies.

To besure, full implementation ofthe Mullaney Plan would have to await
completion ofthe DTV transaction and dearing ofthe spectrum. Yet more than any
other proposl, it offers areal oppotunity to rescue a distressed terrestrial radio indugry
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Pan indugry that has been minority entrepreneursQiraditiond gateway to media and
telecom ownership.

6. Examine Applications and Proposed Rules to Discern Their
Potential Impact on Minority and Female Ownership

This proposal, origindly advanced in 1973 by he Citizens Communications
Center and aurrently championed by NABOB and the RainbowPUSH Codition, would
incorporate a Minority/Female Impact Statement into large merger proceedingsand
genea rulemaking proceedingsexcept individud FM or TV dlotment proceedings A
modd for such an impact statement can befound n the Regulatory Fexibility Act
statements that accompany the adopion of Commission ules of general applicability.

While an agency is pemitted to adopt rules, othewise judified, tha have the
unintended &fect of burdening minority groupsand women, an agency is aso pemitted
and encouraged to make itself aware of theimpact of its policies on minorities and
women. In 2006, he Commission ssughtcomment on the impact of media consolidaion
on minorties and women, and hould make this astandad practice in rulemaking
proceedings

Minornty/Female Impact Statements would enable the Commission to make
policy with beter indghtinto the effects of its actionson ninority and female access to
spectrum, access to capital and access to oppotunity. Although nog of what the
Commission doe has asubdantial impact on ninority and female entrepreneurship, tha
impact is typically notrecognized unil years later. Minority/Female Impact Statements
would vey likely diminae the unintended consequences of many Commission mles and
thereby promote diversity while flagging and aroiding ungen threats to diversity.

7. Develop a Constitutionally Sustainable, Race-Conscious
Eligible Entity Definition

The Commission should establish aconditutiondly pemissible yet nondilute
method ofddining the class of entities digible to benefit from pro-diversity policies.
Congstent with recent Supreme Court precedent, an goplicant@ race would beoneof
numerousfactors congdered when the Commission reviews alicense application. This
could beaccomplished through he Small Business Administration® (BBAQ sodally
and economically disadvantaged busness ((BDBQ definitions which dlow for a
rebuttable presumption tha minorties qudify as SDBs. In aldition, this definition
allows nonminorities to show that they are disadvantaged and qualify for the program as
well.

All race-conciousgovenment action is analyzed unde grict scrutiny, and
therefore must be narowly tailored to further a compdling govenment interest. The
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Supreme Court has recognized compdling govenment interests in remedying te effects
of past discriminaion and promoting diversity in highe education, and D.C. Circuit
precedent suggests tha promoting mwmpetition may adso bea compdling government
interest.

Thetask of developing arecord that would satisfy strict scrutiny will need to be
restarted because the Commission lacks current, accurate data to suppot arace-conious
ddinition. Rurther, before turning o race-coniousremedies, the agency mug attempt
in good &ith avariety of race-neutral remedies, a process the Commission recently began
in the Broadcast Diversity Order.

Once the Commission ha obtained aurrent, accurate daato suppot an DB
definition, such daawould beperiodically assessed to ensure tha the program is meeting
thediversity and compdition goas it was designead to produce. In accordance with
Supreme Court precedent, the SDB program should consder al qudities tha an
applicant can lend to diversity. Thus for example, anarowly-tailored SDB program
designal to promote diversity and mmpetition and o remedy the present effects of past
discrimination in broadcasting may contain race-contiousclassifications provided that
the program is flexible enough 6 dlow nonminorities to qudify and o disqudify
minority-owned busnesses tha are nottruly disadvantaged. Findly, unde a Qull file
reviewOapproach smilar to that used in university admissions an SDB program could
incorporate race-neutral factors predictive of success as an entrepreneur, such & an
applicant@® success in ovecoming ay of several types of disadvantages.

B. Extendall EEO, Procurement, Advertising
Nondiscrimination and Transactional
Nondiscrimination Rulesto Broadcasters, MVPDs
and Telecom Carriers

(Platform neutralityOis a Signaure regulatory god Bthe concept that regulations
designal for one type of media or telecom service should goply equdly to competing
services. However, the FCC@ civil rights regulationsdo notfollow the modd of
platform neutrality. Snce 1976, EEO rules have covered dl FCC-regulated indugries
but there has never been a common arrier EEO enforcement program. The rule to
promote minority procurement, imposed by al98 congressiond mandae, goplies only
to cable systems and those rules have never been implemented. Rulesto ban racia
discrimination in advertising and transactionswere adopied in the Broadcast Diversity
Order and there are no airrent plansto extend tho<e rules beyond lroadcasting.

Discriminatory practices do notrespect competitive boundaies or platforms.
With the exception ofa handful of broadcast, cable and satellite firms, no ndudry except
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wirelinetelephony ha donea respectable job aldressing dl forms of racial
discrimination in its opeations

The anti-discrimination $andads enurciated in the Broadcast Diversity Order
and in the broadcast EEO and @ble procurement rules oughtto gpply across thefull
rangeof services tha are subject to the Commission@jurisdiction.

C. Firmly RejectA La Carte Cable Channel Mandates

Currently, consumers must pay for cable services in large QieredOpackages such
as asicOand @xpanded.O The god of ala carte (ALCQ isto dlow consumers the
option © pick and chooe B and pa for Bonly theindividud channds or a much snaler,
select group ofchannels they wish to view. When first proposed in 2004, A.C struck an
eclectic codition of condituendes as an excellent solution for the problems of cos and
Ondecency,Oor generaly fleeting exposure to offendve programming. However, while
it gppears intuitively straightforward to some, many studies demongrate that ALC@
ultimate impact will be greater coss and deereased diversity of cable programming goas
tha are important, notjust for their own sake, butfor the sake of fosering racial diversity
as well as greater dialogue dvic paticipation and tolerance.

ALC would compound &ad increase the difficulties that indgpendent and niche
networks, cable programmers, content providers induding religiousbroadcasters,
minotity-focused channds and nultilingud channds (collectively Niche NetworksQ,
face in launching ormaintaining ther presence oncable systems. Niche Networks rely
on fier provisioning t increase viewership and gan advertisers. These neworks
traditiondly have gained expodure and won loyd viewers as a result of channd surfing.
Marketing tactics are based on tis andllary expoaure and it is the method by which
Niche Networks judify thar advertising rates and earn revenue. ALC would cause a
profound narease in Niche NetworksOmarketing expenses since, unde ALC, they will
no longe beable to rely on andllary exposure to reach new viewers. Unless condrained
by regulation, these increased costs would likely be passed on b sub<cribers, resulting in
highea sub<ription fees on ape channd basis. Money used to pay for additiond
marketing © gan viewers unde a mandatory AL C regime would reduce funding
available to Niche Networks acquiring orprodudng qudity programming. Adearth of
qudity programming will diminish sub<cribers and, @nsequently, advertisers, leading o
the ultimate demise of Niche Networks. Therefore, ALC would dso lead to aloss of
diverse content and viewpoints.

Thediminished presence of Niche Networks as aresult of ALC would protect
homogenized programming & the expense of programming that reflects the lives,
viewpoints and experiences of women, minorities, immigrants and ehnic groupsto
which maingream media outets routindy give short shrift.

Page20 MMTC Road Map for Telecommunications Policy
Copyright © 2008 Minority Media & Telecommunications Council - All Rights Reserved.



While tier provisioning has its flaws, it remainsthe best solution for ddivering
content to American consumers and for fogering a nondiscriminatory, competitive
market with oppotunities for emerging and Niche Networks.

D. Conducta Top to Bottom Reform of the Dedgnated
Entity Program

As discussed above(see @l(B)(2) supra), the current DE rules have allowed the
naion@ largest wireless incumbents to dominae the auction process since the FCCG3
adopion of new rules that have severely hampered the ability of DES, especially new
entrant DEs, to raise capital and compete effectively in theaudtion piocess. As aresult,
virtudly no minorties won ectrum in thetwo mos recent omnibuswireless auctions
Therefore, MMTC has requested tha the Commission nodeanize its compditive bidding
rules and procedures. The Commission ould take the following geps to ensure that the
DE program will assist small, minority- and women-owned busnesses, as mandaed by
Congress:

» DefineQ.arge Incumbent Service ProviderObased on sibscriber information and
the types of Vlateria RelationghipsOthat conditute fraud under the DE program,
based on heold CMRS Spectrum Cap Attribution les.

* Condud, before an auction, acomprehensve review of the qualificationsof an
entity seeking designaed entity status and @ndud regular randomaudits of DE
ApplicantsOqudifications.

* Incarease theamountof bidding aedits to enhance ther valueto DEs seeking
access to capital.

* Restore the previouslong-standing Fve-Year Hold Rule for DEs in place of the
debilitating and uneasonable Ten-Y ear Hold Rule, which has cut off dmog dl
access to capital from new entrant minority- owned DESs.

« Relax (butdo notentirely diminae) the restrictions on DEsCability to lease,
resell or wholesale thar licenses pog-auction that effectively deprive DEs of thar
bidding aedits.

E. Makethe Collection and Publication of Accurate
Data the Touchstone of Regulatory Policy and
Enforcement

The Commission® thorough ®mmon arrier service reports demongrate the
agency@ ability to produce accurate metrics onalongitudind basis. Comprehensve
indugry-wide daa, broken down by cmpany except in therare indance where atrade
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secrets privilege applies, alows the pubic to judgea company@ performance rel ative to
indugry noms when slecting which company or service provider to pdronize.

Presently, no ddais bang aggregaed or disseminated concerning EEO,
procurement, transactions or advertising. The Commission® ownership daabase is a
shambles, and it indudes no information on &cess to capital or on theimpact of therules
the Commission relies onto promote diversity and localism. Further, the Commission
does not systematically gaher evidence, anecdota or othewise, in any field touching on
civil rights.

While legislation mandaing dda collection bexchmarks would ensure that
longtudind daa streams are notinterrupted by afuture commission (see =l(F) supra), the
present Commission should notwait for Congress to act. It should begin nowto oollect
statistical and anecdotal data annudly on EEO, procurement, transactionsand advertising
to provide real-time feedback on theimpact of rule and polcy changes.

V. ECC Invegigations And Enforcement

A. Redore Effedive EEO Enforcement, Focused on
Sanctioning Excessive Use of Word of Mouth
Recruitment from Homogeneais Workpla ces

Over theyears, the Commission® EEO enforcement program has dwindled to a
shadow of its former self. MMTCG@ examinaion ofal 300 ofthe Commission®
broadcasts audits in 2003 ad 2004 dund hat only 12% of the recruitment sources were
minority-targeted while 36% of the job notces till did notcontain an EOEOtag line.

Y et, every ore of the stationspassed its audit.

While current enforcement efforts feature much highe forfeitures in paticular
cases than those issued a decade ago, the size of the Commission® EEO dodket is down
96% (from 251 @sesin 19941997 v 10 @ses from 20042007) and thetotal forfeiture
amounts imposed annudly have dso decreased 96% (from $312,250m 199%-1997 b
$12,1251n 20042007)

A failling enforcement program has consequences. RTDNA found ha only 3.6%
of nonHispanic television gationshad minority general managersin 2007 Even more
telling, minority employment in radio news declined from 14.7%to 6.2%between 1995
and 2007. MMTC has calculated tha minority employment a nonminority owned,
English languaye radio news opeationsis about0.4% or Satisticaly zero, which is
aboutwhere it sood n 1950. It is evident that minorities have been puiged from radio
news baprofession tha is vital to the promise of the First Amendment.
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The University of Georgia@ Cox Center 2006 Anud Survey of Joumdism and
Mass Communicationsgraduaes found hat Gtudents who ae members of minority
groupshad ahader time finding ajob.OThe minority recruitment shortfall is notdueto
alack of qualified minornty candidaes looking for jobs The problem is tha information
aboutjob oppotunities is not making its way to the minority job andidates. Word of
mouth recruitment by broadcast stationsis amaor cause of the collapse in minority
employment. The Commission ha long recognized tha excessive word of mouth
recruitment from a honogeneousworkplace is inherently discriminaory. When a
homogenousgroup ofemployees conduds word of mouth recruitment, theresult is
primarily a homogeneouscandidae supply. As aresult, diversity in the employment
roders suffers. The Commission ha disabled itself from prosecuting this mos common
and invidiousform of employment discriminaion by choosng notto ollect or publsh
Form 395 EEO dda. The FCC has no reason notto release ation-by-station Form 395
daa, which neutrally reports employment information for dl races and boh gende's and
thusndthe contains norimplies a preference for onerace or gende.

To restore the health of the Commission® EEO enforcement program, the agency
should promptly restore trangparent EEO daa collection and meaningful enforcement of
its EEO regime, focusng especially on the practice of excessive use of word of mouth
recruitment from homogeneousworkplaces. Form 395 daa should bemade available to
the pubic with the undestanding that the daa will notbeused for any imprope pumpose
(such asimposng racia quotas). At the same time, the Commission $ould use this daa
for thevital and proper purpose of deermining whether alicensee has engaged in
discrimination by relying excessively on word of mouth recruitment from homogeneous
workplaces. The Commission should dso revamp and vastly expand the scopeand
seriousness of its audit program, diminate rubbe-stamp audit closures, and designae
evidentiary hearingsin ingances of discrimination.

B. Openan Expedited, Fact-Finding Section 403
Inquiry on Audience M easurement

The FCC@ Advisory Committee on Diversity for Communicationsin the Digital
Ageis congdeing aresolution tha would request the FCC to condud a fact-finding
inquiry on heimpact of the Portable People Meter (PPMQ technology onthe
measurement of minority radio listenership.

MMTC suppots this resolution. It has been respongbly aleged tha the PPM
technology, anong oher things unde-samples minorities so deeply tha dratification
would introduce extengve volatility and ingability to the resulting survey reports. In
addition, unlke thetraditiond diary method t is replacing, FPM contains no implicit or
explicit specific measure of listener loydty to paticular sationsba critical oversight
since minority consumers tend to beconsderably more brand loyd than other consumers.
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Theimportance of PPM@ impact cannotbe overstated. Ratingsare the only
currency that is used to buy and | advertising ime. MMTC has calculated tha absent
corrective measures, the naionwide rollout of PPM would decrease minority radio
stationgDannud revenues by & much as $500,000000Dan amounttha dwarfs the
postive impact of the new rules the Commission alopied in its recent Broadcast
Diversity Orde. It would conditute the greatest loss of valuein the history of minorities
in broadcasting.

The Commission® designaion of an Administrative Law Judge(GALJQ to
condud such an inquiry would becrudal to developing apah beyond hedebae, which
thusfar has featured agreat dedl of heat. An ALJ can review sendtive materialsin
camera, evaluate the credibility of withesses, and provide case-specific and best practice
recommendaionsin amanne tha would befair to dl parties. The ALJ® report would
bereceived by heindudry with great deference and respect.

C. Appoint Fulltime Compliance Officers Regonsible
for Advertising Nondiscrimination and for
Minorit y Procurement

The mog promising nev civil rights regulation alopied by he Commission in
ove ageneration is the Broadcast Advertising Nondiscriminaion Rule, which took dfect
on dly 15, 2008. @il rights and indugry assodationshave joined together to diminate
o uban dictatesO(NUDsQ and o Janish dictatesO(NSDsQ and minimize the
possibility that litigationwill be necessary to ensure compliance. MMTC estimates tha
full compliance with the Rule would restore to minority broadcasters about$200,000,000
in annud revenues tha they earn butnever collect.

The Commission should now take the next logical step and extend its
nondscrimination dforts to the cable, wireless and wirelineindudries. The
Commission® Advisory Committee on Diversity for Communicationsin the Digital Age
recently reported tha billionsof dollars are spent by cable, wireless and wireline
companies on pocurement of awide range of services through ontractors and
subontractors induding engineering, furnishings ingallation and wngruction, & well
as programming and opeating rvices. Although he Commission adoptd its Cable
Supplier Diversity Rulein 1993, i has not monitored the extent to which minority-owned
suboontractors are able to do bugness with cable MSOs.

The Commission @an ensure compliance with, and enforcement of these important
nondscrimination mandaes by designaing resporsible and visible civil rights officials to
serve as compliance officers. These experienced individuds can lead the agency@ efforts
to secure indugry-wide compliance with the Broadcast Advertising Nondiscriminaion
Rule and the Cable Supplier Diversity Rule.
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V. Executive Orders And Personnel M anagement

A. Strenghenthe Federal Advertising Diversity
| nitiative

In 2000, Pesident Clinton sgned Executive Order 13170, vhich requires federal
departments and agendes tha use broadcast advertising o Gake an aggressive roleOto
enaure that federal govenment advertising beplaced on €levision and radio dations
owned by minoiities (65 Fed. Reg. 60827, 60829 a£2000). TheExecutive Order dso
requires federal agenciesto pay fair market rates for such advertising.

A 2007GAO gudy fourd that in 2005, édera spending on avertising totaled
ove $4 bilion and tha five federal dgpartments or agences made up ove 90 pecent of
this spending from 2001 b 2005. Those agencies were the Departments of Defense,
Treasury, Health and Human Services Interior and the Nationd Aeronautics and Sace
Administration. This madethefedera government oneof thetop 50 avertisersin the
nation.

The GAO sudy dso found that, ove thefive-year paiod, the Depatment of
Defense (DODQ), which is the largest federal agency advertiser, accounted for more that
50 pecent of these advetising-related obigations Over the paiod ofthe study, DOD
awarded on aerage less than two pecent of its advertising dolars to minornty-owned
broadcasters.

More focusand vigorousenforcement of the Executive Order 13170 & required in
orde for thefederal govenment to live up © this Presidential mandde. The advertising
indugry has traditiondly had an éysmal track record related to advertising on ninority-
owned broadcast sations The African American and Hispanic communities are
burgeoning mnumer markets; yet many companies irrationdly refuse to pend ther
advertising dolars with minority-owned broadcasters who srve these markets. As
discussed above advertising discrimination is estimated to cos minority broadcasters
over $200,000,000rmuwally in log revenues (see ol (C) supra).

The next administration $ould reissue Executive Order 13170and indude
specific targets, monitoring and compliance provisionsto ensure tha the gods of the
Executive Order are achieved.

B. DirectFEMA, NWS and NOAA to Provide
Multilingual Emergency Services

No oneshould die in an emergency because he or she doesn®speak English
fluently. Therefore MMTC has recommended that Congress appropriate sufficient funds
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to enable broadcasters to rapidly implement a comprehensve multilingud emergency
broadcasting plan (see all(D) supra).

Emergency broadcasting srvices are only as strong as the weakest link in the
chan of warning and mmmunications Information mug be collected, veified and
voiced (nottrandated) into oanish, Chinese, Haitian Creole and oher widely spoken
languayes in disaster-prone communities.

Thus each of thefederal entities responsble for providing energency warnings
should dso bespecifically directed to employ multilingud staff members, and © tranamit
warningsand subgantive emergency information in dl widdy spoken languages.
Funding and ingructionsfor multilingual emergency communicationsshould ecificaly
be directed to the Federal Emergency Management Agency (FEMAQ, the Nationd
Weather Service (INWSQ and the Nationd Oceanographic and Atmospheic
Administration (NOAAQ. Of these, the mos immediate need is a the NWS, which
initiates approximately 85%of al Emergency Alert System (EASQ derts. NWS
provides no local weather warningsin Spanish because it employsno $anish gpeaking
staff in therelevant office.

C. SelectaDiverse Array of FCC Commissioners
and Senia Telecom Policy Officials

The FCC oversees indugries representing asixth of our econony Bindugries that
are the sewards of the First Amendment and the cusodians of our culture and our
democratic values. Thusthe FCC, pehgps more than any other federal agency, should
look like America. Before 1972, vhen President Nixon chose Benjamin Hooksto srve
on the FCC, no p@ple of color served as FCC commissionas. Thereafter, people of
color served on the FCC continuousy unil 2005.

To Charman Martin@ credit, the FCC® executive staff manifests consderable
racial and gende diversity. Noneghdess, when vacandes arise, thetime will come to re-
integrate the ranks of the commissionea's themselves.

Besides the FCC, telecommunicationspolicy ismadein svera venues, induding
NTIA, the White House Domestic Policy Counal, the House Committee on Energy and
Commerce, and the Senate Committee on Gommerce, Science and Trangportation. The
senior staff of these bodies, too, sould look like America. MMTCG@ Policy Committee
has established aTask Force on Federal Staffing to collect and review theresumes of
highly qudified candidaes for senior telecommunicationspolicy postionstha may
become available in the forthcoming alministration.
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VI. Government Regonsivenes To Civil
Rights Priorities|In Telecanmunications

Establish a Blue Ribbon Commission to Consider How
Minority Ownership and Participation in FCC-Regqulated
I ndustries could be Advancedby Operational Reforms at
the FCC and by the Creaion of a Cabinet-L evel

Depat ment of Telecanmunications

On duly 15, 2008, e FCC@® prohibition on ecial discrimination in broadcast
advertising placement and terms took dfect Btwenty-four years after the FCC hdd an en
banc hearing o consde specific examples of no-urban dictates in advertising placement.
Congde that it only took ten years from Brown v. Board of Education (347 U.S. 483
(1954) to secure passage of the 1964 Gvil Rights Act.

The FCC and NTIA often gopear to take forever to focuson avil rights, primarily
because the FCC and NTIA receive relatively little oversight from the White House, the
Congress and the maingream press. Although he FCC and NTIA ovesee onesixth of
the econony, they often opeate well bdow the political and polcy radar screen.

The higha oneclimbs the mountain of govenment organization, the more
difficult it becomes for administrators to brush dvil rights unde therug. Cabing status
isthegold gandad for civil rights protection. The haghtened congressiond, executive
and joumdistic oversight accompanying cabinet satus ensures tha relatively powerless
and pasely funded avil rights and pubic interest organizationscannotbeignored.

Civil rightsis hardly theonly reason o reconsder the structure of telecom
policymaking. Certainly telecommunicationsis as vital to ourdemocracy, culture, trade
bdance and econormic growth as agriculture, energy and rangportation Bdl of which ae
quite propely overseen at the cabinet level. If there were a Department of
Telecommunications it would bemore difficult for any administration notto have a
coheent, effective and globdly competitive naiond broadband polcy. Furthermore,
merger review could beperformed in asingle venue much faster and with more
congstency, thusremoving disincentives for efficiency-producing mergers and enhancing
thelikelihood ofmore spinoffs of assets to minorities, while dso providing highe
visibility and thusdiscouraging anticompetitive mergers.

A sngle, high-level administrator for telecom policy was famoudy proposd by
Henry Geller in 1989 i his Benton Foundaion White Paper O'he Federal Structure for
CommunicationsPolicyOand by Harry M. @ChipOShoosan in his 1998 aticle GA
Modest Proposal for Restructuring the Federal Communications CommissionQ(50 Fed.
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Comm. L.J. 637) Both scholars recognized that to ensure the insulation of First
Amendment policy from political pressure, astreamlined FCC focusng onmatters
affecting content should continueto opeate. Geller suggests the modd of an
indgrendent FCC within an administrator@ office, much as the Federal Energy
Regulatory Commission (FERCQ) opeates within the Department of Energy.

Severa blue-ribbon @mmissionshave examined telecom policy structure and
FCC opeations In living memory, the mog thorough bp-to-bottom reviews were
conduded by the 1949 Landis Commission and the 1971 Ash Coundl. Certainly the
naion® evolution snce 1971 fom an indudrial to an information econony judtifies a
comparable top-to-bottom examinaion of telecom policymaking, induding the optimal
locus of policy creation and polcy implementation.

Even if the sructure of government remainsas it is now, much could bedoneto
reform theway the FCC formulates telecom policy and ensure that the agency@ decisions
are expeditious are respected by @urts of appeals, and ae attentive to often-overlooked
interests such as minority and female ownership diversity. Thus aBlue Ribbon
Commission on Telecom Policymaking could consder these questionsabout the FCC
and its opeations

Wha are the optimal:
*  Number of FCC commissionda's
*  Number of legal assistants to each commissione, and thar specidizations
» Length of acommissiona@® term

* Length of pog-commissioneaship precluson from employmentin
communications

Which of thefollowing internd reforms are desirable and redlistic:

* Revision ofthe Sunshine Act precluson on dscussionsamong he
commissiones by dlowing intra-commission dialoguesubject to
trangparency

 Strengthening of requirements for the level of detail provided in lobbyistsO
ex pate letters

* Imposng ot cocks for action on pétionsfor rulemaking

* Minorty/Female Impact Statements attendant to mos notices of proposd
rulemaking (NPRMsQ) and find reports and oders (R& OsQ) (see

alll(A)(6) supra)
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* More frequent use of Section 403 br fact-finding on citical matters

* Holding tial-typeforma hearingsbefore commissionas or ALJs,
induding ol arguments in rulemaking pioceedings

* Having ommission deisionsassignal to and prepared by acommissioneg

* Holding mommission neetingsat which cases are argued by alvocates,
and discussion is had anong he commissionas

* Public discussion and voing by he commissiona's on nonministerial
decisions rather than voting on @rculation.O

These are only afew of the questionsthat should beon the agenda of aBlue
Ribbon @mmission onTelecom Policymaking. The next administration should empand
such aCommission immediately after the November dection.

* * % * *
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About MMTC

The Minority Media and TelecommunicationsCoundl is anonpofit membership
organization, founded in 1986 b promote and pieserve equal oppotunity and avil rights
in the mass media and telecommunicationsindugries. As the naion® leading alvocate
for minority advancement in communications MMTC serves the publc interest by
paticipaing in rulemaking pioceedingsbefore the Federal Communications Commission
and in communicationspolicy cases in the federal courts of gppeal and theU.S. Supreme
Court. MMTC has represented 62 naiond organizationspro bono in slected cases and
proceedings MMTC dso trains minority lawyers and law students in FCC practice
through is Earle K. Moore and bhn W. Jones Legal Fellowship Programs. Snce 1997,
MMTC has opeated the nation® only full-service, minority-owned media brokerage.

* * * * *
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